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A Time for Reflection for Delay Experts™

A recent case in the NSW Supreme Court, Australia, seems to have gone under the radar in Hong Kong. In the case of White
Constructions Pty Ltd (the Plaintiff) v PBS Holdings Pty Ltd (the Defendant) [2019] NSWSCI 166, the recent judgement by Justice
Hammerschlag cast doubt on the way programming experts present their case and the efficacy of the delay methodologies under the
SCL Protocol.

Very briefly, the Plaintiff, a Developer, brought proceedings against its sewer designer and its water servicing coordinator for failing to
create and submit an acceptable sewer design to the relevant Water Authority, thereby allegedly causing delay to the completion of the
project and additional costs.

Both the Plaintiff and the Defendant engaged engineering delay experts to assess the alleged delay. Surprisingly whilst both experts were
able to agree an as-built program, they were unable to agree on the appropriate delay analysis methodology to be adopted, further
both experts disagreed with each other’s approach. The Plaintiffs expert using an ‘as planned versus as-built windows analysis’
concluded there had been a critical delay of 240 calendar days, whereas the Defendants expert, ‘using a collapsed as-built (or but for)
analysis’ concluded that the works at best could only have been completed 19 calendar days earlier than the actual date of completion,
but for the alleged delay.

The Judge noted the complexity of the expert’s reports, describing them as “adept at their art”, and having reached profoundly differing
conclusions, which were almost ‘impenetrable’ to understand, as a consequence the judge opted to engage a court appointed expert
whose methodology and opinion he adopted, dismissing both expert’s evidence and the methods they adopted, the Judge preferring to
pay considerable attention to the contemporary records of the progress of the works including what those records did and did not say
on the subject of the alleged delay.

As many will be aware the SCL Protocol refers to six (6) commonly used methods of assessing delay, two of which the experts had
adopted, however, the Judge considered that ‘the fact that a method appears in the Protocol does not give it standing and the fact that
a method, which is otherwise logical or rational, but does not appear in the Protocol does not deny its standing’.

In essence the Judge considered the only appropriate method was to determine the matter by paying attention to the facts and
assessing whether the Plaintiff has proved, on the probabilities, that the alleged delay did in fact delay the project as a whole and if so,
by how much.

In fact, the judge concluded on the evidence available that the Plaintiff had failed to prove such alleged delay.
So, what can we conclude from this judgement:

I. Programming Experts should be careful in their choice of methodology for their analysis, keep such analysis simple and easy to
follow.

2. Contractors need to ensure that their records are very clear as to when the delay commenced and to record the continuing effects
whilst the delay continues, including, but not limited to, Notices of Delay, Progress Reports, Daily Site Diaries and Rolling
Programs.

3. Whilst the SCL Protocol tries to set a standard in its delay methodologies, it is not the be all and end all for demonstrating delay.

Acknowledgements: Clive Randall on LinkedIn; Article by White and Case LLP; Article by Clayton Utz

Celebrating our 10t Anniversary! oo e

We are pleased to announce that this year we are celebrating our 10t Anniversary. We would like to take this
opportunity to give our sincere thanks to all of our clients, colleagues and our own team for the opportunities and
support you have given us over the years. When circumstances allow, we will hope to celebrate with you in
person.

Project News Staff News

China Harbour-China Geo Joint Venture have been awarded  The Contracts Group are pleased to welcome Mr. Reynaldo
a HK$2.54 billion contract for the Site Formation Works for  Ticsay a Senior Programming Analyst who is providing planning
Public Housing Developments at Pok Fu Lam South. and programming services to our Clients.

Reynaldo has over 50 years of experience in civil, structural,
architectural, E&M and building projects throughout the world,
including Hong Kong, Japan, Iran, Italy, Nigeria, Saudi Arabia and
the Philippines.

The works involve site formation works of a land platform of
about 7ha, construction of two footbridges, and ancillary works.
The works were scheduled to commence in the fourth quarter of
2020 and take approx. 72 months.
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