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A decade or so ago, a joint survey undertaken by the Government of the HKSAR Development
Bureau and the Construction Industry Council highlighted significant payment problems
experienced by parties, notably different tiers of subcontracts, within the Hong Kong
Construction Industry.

Then, in 2015, the Development Bureau produced a consultation document concerning the
implementation of proposed Security of Payment Legislation (“SOPL”) for the Construction
Industry. Despite the momentum built up during the consultation process, the implementation of
such legislation came up against opposition from particular professional institutions, as noted in
the Development Bureau’s Report on Public Consultation on the proposed SOPL issued in April
2016.

Now, 5 years later, the Development Bureau has issued a further draft Technical Circular
addressing SOPL, albeit in a slightly different form. Rather than introducing new legislation, as was
proposed in 2015, the Development Bureau’s consultation paper is now proposing provisions in
the spirit of SOPL for incorporation into the respective tiers of sub-contracts under Government
contracts before implementing any legislation.

Based on the draft documentation, the Development Bureau plans to tentatively introduce

SOP provisions for all new public works contracts, term contracts, and related subcontracts for
work tendered post-July / August 2021. The intent of such provisions is similar to the

legislation previously tabled in that the SOP provisions seek to improve payment practices and
the speedy resolution of payment disputes through defined payment rights and obligations

and an interim dispute resolution mechanism.

The provisions include:

eImposing strict time periods for responses to payment claims and actual payment (30
calendar days and 60 calendar days respectively from the date of payment claim).

eInvalidation of conditional payment provisions, i.e., “pay when paid” clauses.
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Project News

Penta-Ocean Construction Ltd. have been
awarded a HK$2.06 billion contract for the
Redevelopment of No. 32 University Drive
and IT Building for the University of Hong
Kong.

The works involve demolition of existing
structures and construction and fitting out
of multiple buildings and laboratories, as
well as a link bridge and associated works
and landscaping.

The work started in March 2021 and is

*Adjudication of payment disputes in a timely manner (appointment of an Adjudicator in 5 working scheduled for completion in mid-2024.

days and an adjudication decision within 55 working days from the date of appointment)
including assessment of EOT and time-related costs arising therefrom.

*Monitoring and enforcement of adjudication decisions under the SOP provisions to be reflected
in quarterly performance reports.

eRights to suspend or reduce progress of Works where a party fails to make payment, with an
option for a subcontractor claimant to request Employer to make direct payment of any
unpaid adjudicated amount.

*No limitation on the type or value of the Works under this proposal, however, any
subsequent legislation will likely apply to contracts / service or supply agreements above a
certain value.

eTime-related costs to be enforceable, however, EOT can be disputed at a later date.

As readers are aware, many countries have already successfully implemented SOP legislation. It
is considered by many contractors, sub-contractors, consultants, sub-consultants, and suppliers
in those jurisdictions to be a necessary tool in ensuring project cash flow. With legislation in
place to ensure payments throughout the supply chain are made in a timely and efficient
manner, even where matters are in dispute.

From The Contracts Group Limited’s experience, there has been no marked change or
improvement in the payment situation in Hong Kong over the past decade. Consequently, we
consider that compulsory SOP provisions / legislation would undoubtedly benefit the Construction
Industry in Hong Kong, as it has already done in other jurisdictions.

Should any of your colleagues wish to receive our newsletter, please call 2529 1696 or email info@contractsgroupltd.com

staff News

The Contracts Group are pleased
to welcome Mr. Jayden Choi, a
Project Quantity Surveyor who is
providing contracts
administration services on the
3RS project at Hong Kong
International Airport.

Jayden is a chartered quantity
surveyor who has 5 years of
experience having been
employed by consultants, and
having worked on a range of
building projects and renovation
and A&A works for contractors,
subcontractors and developers.
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