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The A, B, Cs of Third-Party Funding -
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Third party funding for mediation and arbitration is a relatively new =il A\\§
development in Hong Kong whereby an external third party who does not have an N
interest in a dispute, steps-in on behalf of one of the parties, either the plaintiff or EEDI=XGA= N =1="E A0V X
defendant, to fund its dispute against another party, in exchange for a financial
benefit.

Although third-party funding for mediation, arbitration and even
litigation has been in existence in other jurisdictions for some time,
Hong Kong has only recently permitted third-party funding, through
the Arbitration and Mediation Legislation (Third Party Funding)
(Amendment) Bill 2016 and The Arbitration and Mediation Legislation
(Third Party Funding) (Amendment) Ordinance 2017.
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Beware of the disadvantages — As with any investment, a good rate of return will
be expected by the investing party, so it is likely that a significant proportion of
any damages recovered will be due to the funder.

There is no statutory limit to the amount of funding, where such funding is
permitted, however, Contingency Fee arrangements are currently prohibited in
Hong Kong, as the Law Reform Commission’s consultation on conditional fees in
2005, concluded that it was against public interest to have contingency
arrangements.

Previously, this type of funding had been prohibited due to the
common law doctrines of Maintenance and Champerty, which have
not been abolished in Hong Kong.

Additionally, while funders may bring in expertise and validation of a claim, they
may also bring in complexities in that they seek to have some control and/or
influence in proceedings and possibly the settlement, where the funders reserve
the right to approve any settlement.

In simple terms, Maintenance may be considered as meddling in
disputes by a third-party to encourage a dispute and Champerty is
the provision of financial support, by a third-party, which facilitates a
party to take a matter to dispute on the provison that if their action is
successful, the third party will take a share of the proceeds. Further, the initial preparation, presentation and arrangement of a funding can be
a costly exercise particularly should a party fail to succeed in obtaining a funder
and even where a funder is onboard, such costs may not be covered by the
funding agreement.

A commonly used example is ‘ambulance chasers’, where third-
parties who have no connection to a victim or an accident, seek to
entice the victims to make a claim, in return for a cut of the damages
recovered.

Consideration:
What does it mean for the Construction Industry?

Access to funds - Parties may find themselves in a situation where
they may not have the financial means to pursue a claim, or
alternatively may wish to manage the risk and expense associated
with pursuing a claim by seeking another party to assist with the
funding in return for a financial benefit, i.e. a pre-agreed portion of
any recovery.

The party must carefully consider the advantages and disadvantages of third-
party funding dependent upon their own circumstances and should also carefully
consider the funder that they intend to bring onboard and the terms and
conditions of the proposed funding agreement.

As a minimum, the party must ensure that any potential funder has sufficient
financial means to meet any potential financial liabilities that may arise, e.g.
security for costs, and any terms and conditions relevant to the intended funding.

, Like any financial investment, funders will seek
opportunities which fit into their own risk profile and
/ offer a good rate of return. Funders will undertake their
own independent analysis of the claims to validate the
potential for success, which will preferably involve
damages or counterclaims, given the funders returns are
based on the amount of recovery.

The Funding Agreement between the parties must be in writing and detail terms,
conditions, requirements and procedures related to the funding itself.

HONG KONG CONSTRUCTION INDUSTRY STATISTICS...

Census & Statistics Department’s construction output statistics for the third quarter (‘Q3’)

As this market has grown, so too has the number of of 2021 show:

« providers seeking to offer such funding services,

.. . e The gross value of construction works performed by main contractors in Q3 of 2021
who range from specialised third party funders, to E 2 Y Q

increased 2.4% from a year earlier to HK$58.6 billion In real terms there was a 0.2%

l
(‘ banks and law firms. Such fundl_ng, Wh"fh may.be n increase for Q3 of 2021 after removing the effect of price changes.
N = the form of money or other assistance in relation to e Private sector sites were up 7.4% for Q3 of 2021 from a year earlier at HK$15.4 billion.
N costs, typically legal fees and expenses, is provided e Public sector sites increased by 4.3% for Q3 of 2021 to HK$18.7 billion..
“ in return for a financial benefit, should the e Gross value of construction works at locations other than construction sites
A arbitration be successful, as more fully detailed (maintenance, decoration, repair, electrical installations, etc.) was down 1.7% for Q3 of
N v, within the funding agreement. 2021 at HK$24.5 billion. .
\’l‘\ \ ¢ Residential Building projects accounted for the largest share in gross value for Q3 of
\ ‘ \ = 2021 at HK$11.6 billion (down 13.6%) with transport projects coming in second at
HK$8.7 billion, up 8.1% from Q3 of 2020.

However, lawyers may not act as funders in
arbitration proceedings in which they are
participating and third-party funders are subject to

PROJECT NEWS... STAFF NEWS...

\
\\‘\1 the Code of Practice of Third-Party Funding of
“ Arbitration, which is a self-regulating code rather
\ than legislation. Build King Civil Engineering Ltd. have = We are pleased to welcome Joel Keen,

Such involvement may inadvertently assist the party
seeking the funding to review its own strategy in
presenting its claim and may even prompt a
settlement, once the opposing party becomes aware
that the claim is supported by a funder.

been awarded a HK$1.2 billion contract for
the Tung Chung New Town Extension -
Tai Ho Interchange. The works include:

a) construction of Tai Ho Interchange
connecting North Lantau Highway, Road P1
and Cheung Tung Road;

b) construction of a section of dual two-
lane Road P1 between Tung Chung East
and Tai Ho Interchange;

c) laying of fresh water, salt water and
sewage rising mains; and

d) associated civil, geotechnical, slope,
structural, drainage, electrical and
echanical and landscaping works.

orks were to commence in late 2021 and
scheduled to take 51 months to complete.

Roger Liu, Steve Lam and Carrie Zhang
to our team.

Joel is an experienced planning engineer
who has joined us as a Managing
Consultant to provide a full range of
construction planning & programming
services, including pre-contract and post-
contract services, forensic delay analysis.

Roger is a Senior E&M QS and Steve is a
Senior Contract Management Specialist.
Both are providing services on the Third
Runway System at Hong Kong
International Airport, including contracts
administration services, claims and QS
management and on various contracts.

Carrie has joined us as a Consultant, and is
providing the full range of QS duties to our
clients, as well as providing support to the

Expert Witness in respect of Quantum
Expert work.

SHOULD ANY OF YOUR COLLEAGUES WISH TO RECEIVE OUR NEWSLETTER, PLEASE CALL 2529 1696 OR EMAIL INFO@CONTRACTSGROUPLTD.COM
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