TO THE CONSTRUCTION INDUSTRY

ON-DEMAND PERFORMANCE BONDS

The provision of Performance Bonds on
construction projects is common place.

A Performance Bond ("Bond”) is a financial
instrument that is provided by a third
party as a guarantee of the performance
of the contractual obligations of one party
to another, typically with a validity for the
duration of the project or longer.

In construction projects, this typically
involves the main contractor providing a
Bond to the Employer, or sub-contractors
providing Bond(s) to the main contractor.
The Bond itself is typically provided by
a financial institution (“Bond provider”),
which is usually a bank, but can also be an
insurance company.

Making a demand on a Bond does not
occur often, as it is normally seen as a
last resort on a contract, in that it signifies
that the other party has failed to perform
its obligations.

In TCGL's experience, many Contracts
provide a template for the Bond wording
and in a vast majority of cases the
Contractor and/or the Bond provider
will comply with that wording, with only
limited amendments. Typically, the Bond
to be provided is *On Demand’, as opposed
to 'On Default’, which simply requires that a
written demand be made to the Bond
provider, stating that the main contractor
(or sub-contractor) is in default under the
contract as well as the amount of loss and
or damages sustained by the Employer
(or the main contractor) as a result of that
default, in which case, the Bond provider
has to pay up to the amount stated in the
Bond.

It seems that there can be exceptions to
this principle, and the recent Hong Kong
case involving the West Kowloon Cultural
District Authority [West Kowloon Cultural
District Authority v AIG Insurance Hong
Kong Limited [2022] HKCA 975] has put
the spotlight firmly on the importance
of the wording in both the Bond and any
demands made against the Bond.

The matter had been through the courts
and the Court of First Instance held
that the Employer's demand on the
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Bond was valid. However, the matter
went to the Hong Kong Court of Appeal
where the issue was raised with the
specific wording of the Bond. On that

matter, the Court of Appeal concluded
that based on the language of the
Bond, notwithstanding that it was an

'‘On Demand’ Bond, the written demand
made on the Bond was invalid as it made

reference to not only existing loss and
damage, but also future loss and
damage that the Employer would

continue to suffer and sustain, which the
Bond itself did not contemplate.

Unusually, it was the Bond provider,
rather than the main contractor who
was required to provide the Bond in

favour of the Employer, who took issue
with the demand and took the matter
to court, as in this particular case the
main contractor was in liquidation,
which meant that the Bond provider had
little chance of recovering the amount of
the Bond.

Making a demand on a Bond is a serious
step and the drafting of the demand itself, is
clearly not quite as simple as people may
envisage. The format of the Demand and to
whom, where and when may all be a
prerequisite, but importantly any Demand
should also carefully consider any specific
requirements stated in the Bond, such as
any requirement to particularize amounts or
the nature of the default and/or the
amount of damages sustained by reason of
the default.

As with all contractual documents, the
importance of the wording cannot be
underestimated and in this case it would
seem that an expensive lesson has been
learned that sometimes ‘less is more’.

NEC OPTION X29

NEC introduced a new secondary Option
X29 on Climate Change together with
guidance notes for all NEC4 main contract
and subcontract forms on 26 July 2022.
The Option together with the guidance
notes can be downloaded from NEC
website.
http://www.neccontract.com/news/final-version-of-x29-released
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PROJECT NEWS

Census &  Statistics = Department’s
construction output statistics for the _
second quarter of 2022 (‘Q2") show:

The gross value of construction works &
Berformed by main contractors in Q2 of
022 increased by 8.0% from a year
earlier to HK$59.5 billion. In real terms
there was a 3.8% increase for Q2 of
2022 after removing the effect of price
changes.

Private sector sites were up 10.2% for
(07 lc_)f 2022 to HK$15.2 billion from a year
earlier.

Public sector sites increased by 33.9%
for Q2 of 2022 to HK$22.8 billion over a
year.

Gross value of construction works
at locations other than construction
sites (maintenance, decoration, repair,
electrical installations, etc.) was down
11.5% for Q2 of 2022 at HK$21.5 billion.

Residential Building projects accounted
for the largest share in gross value for Q2
of 2022 at HK$11.7 billion (tup 4.1%) with
transport projects being the largest in
Structures & Facilities category and third
overall at HK$6.8 billion,” down 24.0%
from Q2 of 2021.

PROJECT NEWS

A HK$3.64 billion contract has been
awarded to Gammon Construction
Limited to design and build the
Kwun Ton% Composite  Development
EKTCD) or Architectural  Services
epartment.

The project includes a 25-storey High
Block containing the Civil Service College
and other training and medical facilitiés
as well as a 9-storey Low Block that wil
house a range of community and welfare
amenities. The scope of works also
includes basement carparks, elevated
walkways, in-situ re-provisioning of the
existing public transport intérchange
building services installation, roads an

external works, as well as other ancillary
facilities.

The Froject commenced in 2022 and

completion is expected to be in phases
beginning from the end of 2026.

STAFF NEWS

We are pleased to welcome Alice Lo, Ivan Chan,
Edgar Lui, Ian Cheung, Venus Ng and Ryan Kwun
to our team.

Alice, Edgar and Venus have all joined us as
Project Quantity Surveyors, Ian as a Quantity
Surveyor, Ivan as an Assistant Quantity Surveyor
and Ryan as a specialist E&M Quantity Surveyor.

All are currently assigned to provide contracts
administration servicés on the 3RS Brp]ect at
Hong Kong International Airport, and bring with
them a diverse ran(t;e of experience_from various
disciplines and sectors of construction.

We welcome them all to our growing team!

Should any of your colleagues wish to receive our newsletter, please call 2529 1696 or email info@contractsgroupltd.com
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